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primary violation of section 10(b) is a pre-
requisite to finding control person liability
under section 20(a).'®  Accordingly, as
plaintiffs have failed to adequately plead
scienter, the control person allegations are
dismissed.

F. Leave to Amend

Plaintiffs have requested leave to amend
the Complaint in the event of dismissal.®
Pursuant to Rule 15(a), leave to amend a
complaint “shall be freely freely granted
when justice so requires.” ® Moreover,
“[ilt is the usual practice upon granting a
motion to dismiss to allow leave to re-
plead.” %6 Plaintiffs are therefore granted
leave to replead within twenty days of this
Opinion and Order.

V. CONCLUSION

For the foregoing reasons, defendants’
motion to dismiss is granted, without prej-
udice, with leave to replead within twenty
days of receipt of this Opinion and Order.
The Clerk is directed to close this motion
[Docket # 40].

S0 ORDERED:

O & XEY NUMBER SYSTEM

—mE

whom such controlled person is liable, un-
less the controlling person acted in good
faith and did not directly induce the act or
acts constituting the violation or cause of
action.

163. See Rombach, 355 F.3d at 177-78; see
also In re Parmalat Sec. Litig., 383 F.Supp.2d
616, 626 (S.D.N.Y. 2005) (same).
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Mark B. WEINRAUB, Plaintiff,
V.

GLEN RAUCH SECURITIES, INC,
Bear Stearns & Co., NASD Dispute
Resolution, Inc., Valley National
Bank, Mark Mendley, David C. Carter,
and David R. Bolnick, Defendants.

No. 05 Civ. 4072(SAS).

United States District Court,
S.D. New York.

Oct. 11, 2005.

Background: Investor sued broker and
arbitrators, asserting multiple claims, in-
cluding allegations that broker misman-
aged his margin account and that arbitra-
tors violated his civil rights, acting under
color of state law, and breached their con-
tract with him to provide a fair and ade-
quate dispute resolutions forum.

Holdings: On defendants’ motion to dis-
miss, the District Court, Scheindlin, J.,
held that:

(1) investor’s claims against broker based
on alleged mismanagement of his mar-
gin account and faulty advice were
barred by the doctrine of res judicata;

(2) neither arbitrators nor dispute resolu-
tion company qualified as state-actors,
precluding § 1983 claim; and

(3) claim against arbitrators for breach of
contract was barred by the doctrine of
arbitral immunity.

Motion granted.
164. See Pl Opp. at 25 n. 22.
165. Fed.R.Civ.P. 15(a).

166. Cortec Indus., Inc. v. Sum Holding L.P.,
949 F.2d 42, 48 (2d Cir.1991).
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1. Judgment =540

Res judicata applies if the earlier deci-
sion was (1) a final judgment on the mer-
its, (2) by a court of competent jurisdiction,
(3) in a case involving the same parties or
their privies, and (4) involving the same
claim or cause of action.

2. Arbitration ¢=81
Judgment ¢=828.7
Final judgments in arbitration, and
state court judgments confirming arbitra-
tion awards, are entitled to res judicata.

3. Judgment €=585(2), 587, 589(1)

In New York, once a claim is brought
to a final conclusion, all other claims aris-
ing out of the same transaction or series of
transactions are barred, even if based
upon different theories or if seeking a
different remedy; in determining what fac-
tual grouping constitutes a transaction or
series of transactions, courts examine
whether the facts are related in time,
space, origin, or motivation, whether they
form a convenient trial unit, and whether
their treatment as a unit conforms to the
parties’ expectations or business under-
standing or usage.

4. Federal Civil Procedure 2768
Rule 11 sanctions should only be im-
posed where it is patently clear that a

claim has absolutely no chance of success.
Fed.Rules Civ.Proc.Rule 11, 28 U.S.C.A.

5. Arbitration €=91
Judgment ¢=828.7, 828.15(1)

Investor’s claims against broker based
on alleged mismanagement of his margin
account and faulty advice were barred by
the doctrine of res judicata, where the
claims were based on the same transac-
tions that had already been the subject of
litigation in three different forums, includ-
ing arbitration and state trial and appel-
late court proceedings confirming the
award.

6. Civil Rights ¢=1326(9)
Constitutional Law €=254(4)

Neither arbitrators nor dispute reso-
lution company qualified as state actors,
precluding § 1983 claim brought by inves-
tor alleging that by precluding evidence he
sought to present at his arbitration hear-
ing the arbitrator defendants refused to
grant him Due Process and violated his
civil rights. 42 U.S.C.A. § 1983.

7. Federal Courts =18

District court lacked jurisdiction over
investor’s state claims against broker and
arbitrators for breach of fiduciary duty,
breach of contract, and defamation, where
there was no diversity jurisdiction, and all
federal claims had been dismissed.

8. Arbitration €91

Investor’s claim against arbitrators
for breach of contract, stemming from se-
curities litigation, was barred by the doc-
trine of arbitral immunity, which provided
that arbitrators in contractually agreed
upon arbitration proceedings were abso-
lutely immune from liability in damages
for all acts within the scope of the arbitral
process.

Alan Paul Weinraub, Rouses Point, NY,
for Plaintiff.

David S. Smith, Smith Campbell, LLP,
New York, NY, for Defendants Glen
Rauch Securities, Bear, Stearns & Co., and
Valley National Bank.

Terri L. Reicher, Associate General
Counsel, National Association of Securities
Dealers, Inc., Washington, DC, for Defen-
dants NASD Dispute Resolution, Inc,
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Mark Mendley, David C. Carter and David
R. Bolnick.

OPINION AND ORDER

SCHEINDLIN, District Judge.
I. INTRODUCTION

Mark B. Weinraub brings this action,
asserting a plethora of federal and state-
law claims, to recover from his former
broker over half a million dollars in trad-
ing losses resulting from the demise of
Weinraub’s margin trading account in
2000. Many of these claims have already
been rejected by a panel of arbitrators, the
New York trial court, and the New York
appellate court. Plaintiff now invokes this
Court’s jurisdiction to press essentially the
same allegations yet again, as well as new
allegations of malfeasance committed by
the arbitrators who ruled against him, and
the bank that collected a judgment against
him based on the arbitration award. For
the following reasons, the motions to dis-
miss brought by all defendants are grant-
ed. Furthermore, the Court must consid-
er sanctions against plaintiff and plaintiff’s
counsel pursuant to the Private Securities
Litigation Reform Act of 1995 (“PSLRA”),
and Rule 11 of the Federal Rules of Civil
Procedure.

1. See Amended Complaint (‘“Complaint’)
11 1-2. Weinraub’s Complaint is difficult to
parse, but it appears that Weinraub was a
customer of Glen Rauch, and that a subsid-
iary of Bear Stearns in turn acted as clearing
broker for Glen Rauch. See id. 1115, 21; see
also Plaintiff's Memorandum of Law in Oppo-
sition to Defendants Glen Rauch Securities,
Inc., Bear Stearns and Co., and Valley Na-
tional Bank Motion to Dismiss Amended
Complaint (‘“Pl. Brokers Opp.”) at 8 (Bear
Stearns was “‘the clearing house for the mar-
gin account’). The Complaint also misidenti-
fies Bear Stearns as ‘‘Bear Sterns.”

2. See Complaint 19 1-2.
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II. BACKGROUND
A. The Parties

Weinraub, a New Jersey resident, is a
dissatisfied customer of broker Glen Rauch
Securities (“Glen Rauch”), which along
with Bear Stearns & Company (“Bear
Stearns”), will be referred to collectively
as the “Broker Defendants.”! Weinraub
is also suing the National Association of
Securities Dealers (“NASD”) Dispute Res-
olution, Inc., and individual defendants
Mark Mendley, David Carter and David
Bolnick (collectively, the “Arbitrator De-
fendants”), who conducted an arbitration
proceeding from June 2000 to April 2002
initiated by Weinraub against, inter alia,
Glen Rauch and Bear Stearns.? Finally,
Weinraub alleges that defendant Valley
National Bank (“Valley”) “improperly col-
lected” a judgment of $143,827 obtained by
Glen Rauch in the arbitration proceeding
and subsequent proceedings in the New
York state courts.?

Weinraub invokes this Court’s jurisdie-
tion on numerous grounds: diversity;?
federal question based on violations of the
securities laws;3 the Federal Arbitration
Act; % federal question jurisdiction based
on violations of federal civil rights law;’
original jurisdiction based on violations of
Weinraub’s Equal Protection and Due Pro-
cess rights; and pendent and ancillary ju-
risdiction.?

3. See id. 112, 72. Glen Rauch is a wholly-
owned subsidiary of Valley. See id. 197.

4. See id. 145; see also id. 146 (“all of the
other Defendants are New York residents ex-
cept Valley"').

5. See id 947 (alleging that defendants
“breached duties’’ to Weinraub arising under
the Securities Act and the Securities Ex-
change Act).

6. Seeid 148.

7. Seeid. 149 (alleging a violation of 42 U.S.C.
§ 1983).

8. Seeid. 1950-51.



WEINRAUB v. GLEN RAUCH SECURITIES, INC.

457

Cite as 399 F.Supp.2d 454 (S.D.N.Y. 2005)

B. Weinraub’s Margin Account

In October 1992, Weinraub opened a
brokerage account with a firm called Jona-
than Foster.® Weinraub’s broker at this
firm was his cousin Michael Weinraub.!
When Michael Weinraub joined Glen
Rauch in 1995, he took plaintiff’s acecount
with him.!! Although plaintiff faults Glen
Rauch for failing to execute a written “cus-
tomer agreement” with him,'? he continued
to trade there.!®

Plaintiff contends that Glen Rauch (and
Michael Weinraub) ignored his desire to
stop trading speculative securities on mar-
gin and transition into more conservative
investments, and instead continued to rec-
ommend risky “tech stocks.” ™ Indeed,
Weinraub’s account “consisted essentially
entirely of speculative stocks purchased on
margin.” % This left him vulnerable to a
decline in the high tech sector, which
wiped out his margin account in 2000, cost-
ing him over $500,000.1¢ Weinraub alleges
that his losses would have been prevented
if the Broker Defendants had fulfilled their
obligations to advise him of the virtues of a
diversified portfolio, and reducing Wein-
raub’s reliance on margin trading.'?

9. Seeid 118.

10. See id. 119. Michael Weinraub is not a
defendant in this action.

11. Seeid. 120.
12. Seeid. 1111-14, 21, 58-59.

13. See id. 122 (“Weinraub traded with Mi-
chael at Glen Rauch for a number of years,
using a Glen Rauch margin account without a
customer signed agreement."’).

14, Seeid. 1123-24.
15. Id. 125.
16. Seeid. 127.

17. Seeid. 128; see also id. 126 (asserting that
defendants ignored a joint statement by the
NASD and the New York Stock Exchange,
directing its members “‘to warn their custom-
ers that individual investors should continue

C. The Arbitration Proceeding

In June 2000, plaintiff commenced an
arbitration proceeding against the Broker
Defendants, and Michael Weinraub, before
the NASD." The gravamen of Weinraub’s
allegations in the arbitration was that, by
allowing Weinraub to maintain “a highly
leveraged” and “unreasonably risky” mar-
gin position, the Broker Defendants were
negligent and breached their fiduciary
duty, and also “failed to provide Plaintiff
with material information [and] misstated
[ 1 material information.”® Glen Rauch
asserted a counterclaim against Weinraub
for the outstanding debit balance in his
margin account.?® The case was heard by
defendants Mendley, Carter and Bolnick.?!

Weinraub hurt his cause during the ar-
bitration by failing to comply with dead-
lines for document production—failures he
blamed on his former lawyer, who became
ill soon after the filing of the claim.? As a
result of this deficiency, the arbitration
panel ruled on July 3, 2001 that Weinraub
was “enjoined from presenting further evi-
dence to the panel for consideration. Any
such documents will be precluded.” #® Ac-
cordingly, aside from the testimony of

to be advised about the risk of investing on
margin.”’).

18. See id. 129. Weinraub claims that his
former attorney mistakenly commenced this
proceeding due to his misapprehension that a
customer agreement between the parties com-
pelled him to do so. See id. 1917, 29, 32.

19. Id. 9130; see also id. 131.
20. Seeid. 144,
21. Seeid. 129.

22, See id. 1133-34, 36, Weinraub’s current
lawyer (and brother) took over as Weinraub's
counsel right before the hearing. See id. 1 36.

23. Id. 135. The arbitrators also barred tes-
timony from Weinraub's proffered expert
witness, see id. 1139-40, who “would have
testified that the conduct of the Brokers was
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Weinraub himself, the arbitrators consid-
ered only evidence submitted by the Bro-
ker Defendants.** The arbitrators denied
Weinraub’s claims and granted judgment
for Glen Rauch on its counterclaim.”® In
the aftermath of this ruling, Weinraub as-
serts that defendant Valley damaged his
credit and caused him embarrassment in
its attempts to collect the judgment on
behalf of Glen Rauch.?®

D. Proceedings in New York Courts

Glen Rauch and Michael Weinraub com-
menced a special proceeding in the New
York Supreme Court to confirm the arbi-
tration award, and plaintiff filed a cross-
motion to vacate the award?” The Su-
preme Court confirmed the award and de-
nied Weinraub’s eross-motion.?? The court
held that the arbitrators’ preclusion of
Weinraub’s evidence was appropriate in
light of Weinraub’s continued refusal to
provide discovery.?® The court also held
that Weinraub failed to meet his burden
under New York law to show that miscon-
duct in the arbitration resulted in preju-

inconsistent with the proper custom and
practice in the industry of asset allocation;
and that [defendants] failed to comply with
the ‘suitability’ and ‘know thy customer’ re-
quirements.” Id. 141.

24. Seeid. 1138, 43.
25. Seeid. 144,

26. Seeid. 1192-94, 97.
27. Seeid. 14.

28. See generally Glen Rauch Sec., Inc. and
Weinraub v. Weinraub, No. 116419-02
(N.Y.Sup.Ct. Feb. 18, 2003) (“Sup.Ct.Op.”),
Ex. 3 to Declaration of David S. Smith, coun-
sel to Glen Rauch, Bear Stearns and Valley
(“*Smith Decl.””). The unreported decision of
the New York Supreme Court can be consid-
ered by the Court on a motion to dismiss, as it
is referenced in Weinraub’s Complaint. See,
e.g., Chambers v. Time Warner Inc., 282 F.3d
147, 152-53 (2d Cir.2002).
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dice to the party seeking to vacate, as he
never explained how the precluded evi-
dence was “pertinent and material.” * In
a brief opinion, the Appellate Division af-
firmed the Supreme Court in all respects.?

E. Weinraub’s Claims

In this proceeding, Weinraub asserts six
distinet causes of action arising out of
these facts. First, Weinraub accuses the
Broker Defendants of “violation[s] of secu-
rities laws” based on the management of
his margin account.’® Second, he asserts
that the Broker Defendants breached their
fidueciary duty to Weinraub.?* Third, Wein-
raub asserts that the Arbitrator Defen-
dants violated his civil rights, acting under
color of state law.® Fourth, Weinraub
asserts that the Arbitrator Defendants
breached their contract with him “to pro-
vide a fair and adequate Dispute Resolu-
tions forum.”* Fifth, Weinraub asserts
that Glen Rauch and Valley committed
“defamation of credit” in their efforts to
collect Glen Rauch’s judgment, including
reporting his delinquency to credit agen-

29. Sup.Ct. Op. at 4, The court also noted that
the arbitration panel relaxed its earlier pre-
clusion order, allowing Weinraub to testify on
his own behalf, and permitting him to enter
some documents into evidence. Id.

30. See N.Y. C.P.LR. § 7511(b) (all grounds
for vacating an arbitration award are prem-
ised on a court’s finding prejudice to the
moving party).

31. Sup.Ct. Op. at 5.

32, See generally Glen Rauch Sec., Inc. v. Wein-
raub, 2 A.D.3d 301, 768 N.Y.S.2d 611 (Ist
Dept.2003).

33. See Complaint 11 52-69.

34. Seeid 1170-74.

35. Seeid. 1175-88.

36. Id. 189; see also id. 190.
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cies and harassment at his place of em-
ployment.*  Sixth, Weinraub alleges a
conspiracy among all defendants to de-
prive him of his property.*®

I11. LEGAL STANDARD

A. Standard of Review

Under Rule 12(b)(6) of the Federal
Rules of Civil Procedure, a motion to dis-
miss should be granted only if “ ‘it appears
beyond doubt that the plaintiff[s] can
prove no set of facts in support of [their]
claim(s] which would entitle [them] to re-
lief”” 3 The court’s task in ruling on a
Rule 12(b)(6) motion is “merely to assess
the legal feasibility of the complaint, not to
assay the weight of the evidence which
might be offered in support thereof.”
When deciding a motion to dismiss, courts
must accept all factual allegations in the
complaint as true, and draw all reasonable
inferences in plaintiffs’ favor! Courts
generally do not consider matters outside
the pleadings but may consider documents
attached to the pleadings, documents ref-
erenced in the pleadings, or documents
that are integral to the pleadings.*

37. Seeid. 19191-94.
38. Seeid. 1995-97.

39. Weixel v. Board of Educ. of City of New
York, 287 F.3d 138, 145 (2d Cir.2002) (quot-
ing Conley v. Gibson, 355 U.S. 41, 45-46, 78
S.Ct. 99, 2 1..Ed.2d 80 (1957)).

40. Levitt v. Bear Stearns & Co., Inc., 340 F.3d
94, 101 (2d Cir.2003) (quotation marks and
citations omitted).

41. See Chambers, 282 F.3d at 152.

42. See id. at 152-53; see also In re Initial
Public Offering Sec. Litig., 241 F.Supp.2d 281,
331 (S.D.N.Y.2003).

43. Allen v. McCurry, 449 U.S. 90, 94, 101
S.Ct. 411, 66 L.Ed.2d 308 (1980). Accord
Parklane Hosiery Co. v. Shore, 439 U.S. 322,
326, 99 S.Ct. 645, 58 L..Ed.2d 552 (1979) (res
judicata, or claim preclusion, is a doctrine

B. Res Judicata

[1,2] Res judicata is a long-accepted
principle that “a final judgment on the
merits of an action precludes the parties or
their privies from relitigating issues that
were or could have been raised in that
action.” ¥ Res judicata applies “if the ear-
lier decision was (1) a final judgment on
the merits, (2) by a court of competent
jurisdiction, (3) in a case involving the
same parties or their privies, and (4) in-
volving the same [claim or] cause of ac-
tion.” # A party may raise a res judicata
defense in a motion to dismiss pursuant to
Rule 12(b)(6).** A federal court must ac-
cord the same preclusive effect to a state
court decision that a state court would give
it In particular, final judgments in arbi-
tration,” and state court judgments con-
firming arbitration awards,** are entitled
to res judicata.

[3] In New York, “‘once a claim is
brought to a final conclusion, all other
claims arising out of the same transaction
or series of transactions are barred, even if
based upon different theories or if seeking

designed to “promote judicial economy from
needless litigation'').

44. Cameron v. Church, 253 F.Supp.2d 611,
619 (S.D.N.Y.2003) (quotation and citation
omitted).

45. See Thompson v. County of Franklin, 15
F.3d 245, 253 (2d Cir.1994).

46. See Migra v. Warren City School Dist. Bd.
of Educ., 465 U.S. 75, 81, 104 S.Ct. 892, 79
L.Ed.2d 56 (1984); see also Jacobson v. Fire-
man’s Fund Ins. Co., 111 F.3d 261, 265 (2d
Cir.1997) (same).

47. See, e.g., Jordan v. Metropolitan Life Ins.
Co., No. 03 Civ. 4110, 2004 WL 1752822, at
*4 (S.D.N.Y. Aug. 4, 2004) (NASD arbitration
panels are courts of competent jurisdiction
for res judicata purposes).

48. See, eg., JSC Sec., Inc. v.
F.Supp.2d 243, 250 (S.D.N.Y.1998).

Gebbia, 4
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a different remedy.’”* In determining

what “factual grouping” constitutes a
“transaction” or “series of transactions,”
courts examine whether “the facts are re-
lated in time, space, origin, or motivation,
whether they form a convenient trial unit,
and whether their treatment as a unit
conforms to the parties’ expectations or
business understanding or usage.” %

C. Rulell

Upon final adjudication of a securities
fraud action, the PSLRA requires the
court to make findings regarding each at-
torney’s compliance with Rule 11(b).?!
Rule 11(b) provides in relevant part:

By presenting to the court ... a plead-

ing, written motion, or other paper, an

attorney or unrepresented party is certi-
fying that to the best of the person’s
knowledge, information, and belief,
formed after an inquiry reasonable un-
der the circumstances . .. it is not being
presented for any improper purpose,
such as to harass or to cause unneces-
sary delay or needless increase in the
cost of litigation [and] the claims, de-
fenses, and other legal -contentions
therein are warranted by existing law or

49. Brooks v. Giuliani, 84 F.3d 1454, 1463 (2d
Cir.1996) (quoting O’Brien v. City of Syracuse,
54 N.Y.2d 353, 357, 445 N.Y.S.2d 687, 429
N.E.2d 1158 (1981)). Accord Tonken v. Loving
& Weintraub Inc., 22 F.Supp.2d 86, 90
(S.D.N.Y.1998) (same).

50. Smith v. Russell Sage College, 54 N.Y.2d
185, 192-93, 445 N.Y.S.2d 68, 429 N.E.2d
746 (1981) (quotation and citation omitted).

51. See 15U.S.C. § 78u—4(c)(1).
52. Fed.R.Civ.P. 11(b).

53. Simon DeBartolo Group, L.P. v. Richard E.
Jacobs Group, Inc., 186 F.3d 157, 166 (2d
Cir.1999) (Rule 11 “ ‘establishes an objective
standard, intended to eliminate any “empty-
head pure-heart” justification for patently
frivolous arguments.””’) (quoting Rule 11 Ad-
visory Committee Note).

399 FEDERAL SUPPLEMENT, 2d SERIES

by a nonfrivolous argument for the ex-
tension, modification, or reversal of ex-
isting law or the establishment of new
law; [and that] the allegations and other
factual contentions have evidentiary sup-
port or, if specifically so identified, are
likely to have evidentiary support after a
reasonable opportunity for further in-
vestigation or discovery.®

[4] In determining whether a Rule 11
violation has occurred, the court should
use an objective standard of reasonable-
ness.®® The Supreme Court has cautioned
that Rule 11 “must be read in light of
concerns that it will chill vigorous
advocacy.”® Thus, “[wlhen divining the
point at which an argument turns from
merely losing to losing and sanctionable”
courts must “resolve all doubts in favor of
the signer of the pleading.”® Sanctions
should only be imposed “ ‘where it is pat-
ently clear that a claim has absolutely no
chance of success.’” Moreover, “[a]
sanction imposed for violation of this rule
shall be limited to what is sufficient to
deter repetition of such conduct or compa-
rable conduct by others similarly situat-
ed.”% “[Tlhe principal objective of the
imposition of Rule 11 sanctions is not com-

54. Cooter & Gell v. Hartmarx Corp., 496 U.S.
384, 393, 110 S.Ct. 2447, 110 L.Ed.2d 359
(1990).

55. Rodick v. City of Schenectady, 1 F.3d 1341,
1350 (2d Cir.1993).

56. Caisse Nationale de Credit Agricole-CNCA
v. Valcorp, Inc., 28 F.3d 259, 264 (2d Cir.
1994) (quoting Healey v. Chelsea Res., Ltd.,
947 F.2d 611, 626 (2d Cir.1991)).

57. Fed.R.Civ.P. 11(c)(2). Sanctions provided
for by the rule include: ‘“‘directives of a non-
monetary nature, an order to pay a penalty
into court, or, if imposed on motion and war-
ranted for effective deterrence, an order di-
recting payment to the movant of some or all
of the reasonable attorneys’ fees and other
expenses incurred as a direct result of the
violation.” Id. In addition, the PSLRA impos-
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pensation of the victimized party but rath-
er the deterrence of baseless filings and
the curbing of abuses.” %

IV. DISCUSSION

There are two pending motions to dis-
miss this action. One was filed jointly by
the Broker Defendants and Valley, assert-
ing that Weinraub's claims should be dis-
missed as to them on numerous grounds,
including res judicata, the statute of limi-
tations, and lack of diversity or supple-
mental jurisdiction over Weinraub’s state-
law claims.® The Arbitrator Defendants
submitted a separate motion to dismiss,
asserting that the claims against them are
barred by the statute of limitations, col-
lateral estoppel, the doctrine of arbitral
immunity, and the fact that NASD arbi-
trators are not state actors.®® For the
following reasons, Weinraub’s Complaint
is dismissed in its entirety, as it is woeful-
ly deficient on both jurisdictional and sub-
stantive grounds.

es a rebuttable presumption that, for “sub-
stantial” Rule 11 violations, the appropriate
sanction is an award to the opposing party of
the full amount of its reasonable fees and
expenses. See 15 U.S.C. § 78u-4(c)(3)(A)i)-
(ii). Where a complaint combines frivolous
with non-frivolous claims, the court must de-
termine whether the non-frivolous claims
“are of a quality sufficient to make the suit as
a whole nonabusive and the Rule 11 violation
not substantial.” Gurary v. Nu-Tech Bio-
Med, Inc., 303 F.3d 212, 223 (2d Cir.2002).
Even if the violation is not substantial, “‘par-
tial sanctions might still be assessable under
ordinary Rule 11 standards to punish not the
bringing of the whole suit, but only of the
frivolous claim.” Id.

58. Caisse Nationale de Credit Agricole-CNCA,
28 F.3d at 266.

59. See generally Memorandum of Law of De-
fendants Glen Rauch Securities, Inc., Bear,
Stearns & Co., Inc. and Valley National Bank
in Support of Their Motion to Dismiss the
Amended Complaint ("'Brokers’ Mem.").

60. See generally Memorandum of Law in Sup-
port of Dispute Resolution Defendants’ Mo-

A. Plaintiff Has Not Stated Any Via-
ble Federal Claim

1. Weinraub’s Complaint Fails to
State a Claim for Violations of
Federal Securities Laws

[6]1 Weinraub alleges that the Broker
Defendants violated federal securities
laws, based on the management of his
margin account and the faulty advice he
received.®! Weinraub’s allegations in this
regard are most characteristic of a securi-
ties fraud claim brought under section
10(b) of the Securities Exchange Act and
Rule 10b-5 promulgated thereunder by
the Securities and Exchange Commis-
sion. However, a comparison between
the claims Weinraub asserted in the arbi-
tration and the allegations of his Com-
plaint reveals that the securities fraud
claim he now asserts is based on the same
transactions that have already been the
subject of litigation in three different fo-
rums.® Moreover, the New York Su-

tion to Dismiss Plaintiff's First Amended
Complaint (““Arbitrators’ Mem."").

61. See Complaint 19 52-69; see also id. 147
(“[jlurisdiction is granted ... under Federal
securities law, the Securities Act and Securi-
ties Exchange Act”).

62. See id. 169 (‘Defendant Glen Rauch ne-
glected to advise Plaintiff of material informa-
tion necessary to make decisions upon his
account.”); see also Brokers’ Mem. at 5 {"'the
only conceivable basis” for a federal securi-
ties law claim on these facts would be section
10(b) and Rule 10b-5).

63. Compare Statement of Claim Before the
National Association of Securities Dealers,
Inc. 14, Ex. 1 to Smith Decl. (“Claimant
alleges that the investments were not suitable
for him, that the Respondents made misrepre-
sentations of material facts to Claimant re-
garding risk and safety of the investments
involved, were negligent in the handling of
the [account] of the Claimant in not adhering
to Claimant’s requests to get out of his margin
position, [and] in effect churned the account
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preme Court already rejected the Com-
plaint’s related allegations that Glen Rauch
violated his rights by failing to execute a
signed written agreement with him% Aec-
cordingly, claims arising out of the Glen
Rauch margin account are barred by the
doctrine of res judicata and must be dis-
missed.%

Weinraub’s securities fraud allegations
are deficient in several other respects.
First, any federal securities fraud claim
brought by Weinraub is now time-barred
by the applicable statute of limitations, as
he did not bring the claim within one year
of discovery of the facts constituting the
violation.® The latest that Weinraub
could have discovered the pertinent facts
was June 2000, when he commenced arbi-
tration proceedings. Second, the Com-

of Claimant.”); and id. 15 (“Respondents
herein breached their fiduciary duty to the
Claimant by disregarding his investment ob-
jectives and needs and allowing expenditures
by the Claimant on margin interest.”’); with
Complaint 163 (“Defendants advice to enter
into a margin arrangement was not proper,
was negligent, and a breach of fiduciary
duty”); and id. 1169-74 (alleging, inter alia,
that Broker Defendants “‘neglected to advise”
Weinraub of material information pertaining
to his account).

64. Compare Complaint 1911-14, 21, 58-59;
with Sup.Ct. Op. at 6-7 (rejecting Weinraub's
argument that the absence of a written mar-
gin agreement mandates that the arbitration
award be declared void as against public poli-
cy).

65. Res judicata also bars Weinraub’s argu-
ment that the New York statute governing
challenges to arbitration awards is unconsti-
tutional, see Pl. Brokers Opp. at 4-6, because
he could have raised that issue in the state
court proceeding. See, eg., Schulz wv.
Williams, 44 F.3d 48, 54-55 (2d Cir.1994) (res
judicata barred a challenge to the constitu-
tionality of New York election law that could
have been raised in state court).
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plaint falls far short of the rigorous plead-
ing standard for securities claims required
by the PSLRA, which mandates that a
plaintiff “state with particularity facts giv-
ing rise to a strong inference that the
defendant acted with the required state of
mind.” ¥ The Complaint is devoid of alle-
gations raising such an inference. Third,
Weinraub fails to state any valid claim
against Bear Stearns. Weinraub fails to
allege that Bear Stearns had any control
over his margin account, and the provision
of clearing services does not by itself give
rise to liability for violations committed by
the primary broker (here, Glen Rauch).%®
Finally, Weinraub cannot state a valid
cause of action based on violations of New
York Stock Exchange and NASD rules
and guidelines,” as these rules confer no
private right of action.™

66. See 15 U.S.C. § 78i(e) (repealed by impli-
cation in 2002) (action must be brought with-
in one year after the discovery of the facts
constituting the violation, and within three
years after such violation). Enactment of the
Public Company Accounting Reform and In-
vestor Protection Act of 2002 (“Sarbanes-Ox-
ley™) lengthened the statute of limitations for
securities fraud claims. See 28 U.S.C.
§ 1658(b) (action must be brought within two
years of discovery of facts underlying the vio-
lation, and within five years of violation).
However, as Weinraub’s claim was time-
barred before Sarbanes-Oxley was enacted,
the new limitations period does not apply.
See In re Enterprise Mortgage Acceptance Co.,
LLC Sec. Litig., 391 F.3d 401, 406 (2d Cir.
2004) (holding that Sarbanes-Oxley’s longer
limitations period does not revive already
stale claims).

67. 15U.S.C. § 78u~4(b)(2).

68. Sce Greenberg v. Bear Stearns & Co., 220
F.3d 22, 28-29 (2d Cir.2000).

69. See Complaint 1126, 63, 65.
70. See Tucker v. Janney Montgomery Scott,

No. 96 Civ.1923, 1997 WL 151509, at *3
(S.D.N.Y. Apr. 1, 1997),
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2. The Section 1983 Claims Against
the Arbitrator Defendants Must
Be Dismissed

[6] Weinraub alleges that, by preclud-
ing evidence he sought to present at his
arbitration hearing, the Arbitrator Defen-
dants “refused to grant the Plaintiff Due
Process and violated his civil rights under
[section 1983 of Title 42 of the United
States Code],” and similarly “violated the
civil rights and the Constitutional rights of
Due Process of Law and Equal protection
of Plaintiff.” " However, as Weinraub was
explicitly informed before filing his
Amended Complaint,” a viable claim under
section 1983 requires that the defendant
be a state actor, and it is well-settled that
neither the NASD, nor its dispute resolu-
tion subsidiary, qualifies as a state actor.™

71. Complaint 19 83, 85; see also id. 184 (“'the
Arbitrators precluded evidence[,] violating
Plaintiff's rights under color of state law be-
cause [ ] the Arbitrators improper power to do
so was granted under NASD rules used to
substitute for state law ... and [the] NASD is
liable for violating Plaintiff's civil rights
through its rules and under law.”).

72. See Arbitrators’ Mem. at 10 (on June 24,
2005, “[Arbitrator Defendants] provided
plaintiff with cases specifically holding that
NASD is not a state actor for purposes of 42
U.S.C. § 1983").

73. See, e.g., D.L. Cromwell Invs., Inc. v. NASD
Regulation, Inc., 279 F.3d 155, 162 (2d Cir.
2002) (citation omitted) (‘‘[i]Jt has been found,
repeatedly, that the NASD itself is not a gov-
ernment functionary”); Desiderio v. NASD,
Inc., 191 F.3d 198, 207 (2d Cir.1999) (NASD's
adoption of a rule requiring prospective bro-
kers to submit employment disputes to arbi-
tration is not state action, as NASD’s rule was
not ‘‘fairly attributable” to a state actor);
Scher v. NASD, Inc., 386 F.Supp.2d 402, 407-
09 (S.D.N.Y.2005) (plaintiffs failed to demon-
strate that NASD investigation constituted
state action, when NASD itself is not a state
actor, and when plaintiff failed to prove suffi-
ciently close nexus between NASD action and
a parallel criminal investigation). Weinraub’s
opposition brief barely acknowledges, and ut-

Accordingly, all claims based on constitu-
tional violations by the Arbitrator Defen-
dants must be dismissed.™

B. The Court Lacks
Over Weinraub’s
Claims

[7]1 As Weinraub fails to state any valid
federal claims, the next question is wheth-
er there is any basis for jurisdiction over
Weinraub’s remaining claims of breach of
fiduciary duty (against the Broker Defen-
dants), breach of contract (against the Ar-
bitrator Defendants), defamation (against
Glen Rauch and Valley), and conspiracy
(against all defendants). I find no such
basis. First, there is no diversity jurisdic-
tion because Weinraub, a New Jersey resi-
dent, named a New Jersey corporation
(Valley) as a defendant,” and diversity ju-

Jurisdiction
Non-Federal

terly fails to distinguish, this controlling case-
law.

74. To the extent that Weinraub invokes the
Federal Arbitration Act, 9 U.S.C. § 10, as an
independent basis for subject-matter jurisdic-
tion, see Complaint 1 48, he is mistaken. See
Moses H. Cone Mewm'l Hosp. v. Mercury
Constr. Co., 460 U.S. 1, 25 n. 32, 103 S.Ct.
927, 74 L.Ed.2d 765 (1983) (‘'[t}he Arbitration
Act ... creates a body of federal substantive
law establishing and regulating the duty to
honor an agreement to arbitrate, yet it does
not create any independent federal-question
jurisdiction’’); see also Perpetual Sec., Inc. v.
Tang, 290 F.3d 132, 136 (2d Cir.2002) (cita-
tion omitted) (there must be an independent
basis of federal jurisdiction before a district
court may entertain petitions under the Fed-
eral Arbitration Act).

75. See Articles of Association of Valley Na-
tional Bank at 1, Ex. 1 to 6/16/05 Affidavit of
Alan D. Eskow, Executive Vice President of
Valley National Bank (stating that Valley
maintains its principal executive offices in
New Jersey). ‘‘[Wlhere jurisdictional facts
are placed in dispute, the court has the power
and obligation to decide issues of fact by
reference to evidence outside the pleadings,
such as affidavits.” LeBlanc v. Cleveland, 198
F.3d 353, 356 (2d Cir.1999).
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risdiction requires complete diversity be-
tween plaintiff and defendants.™ Second,
when all federal claims have been dis-
missed, courts usually decline to exercise
supplemental jurisdiction over remaining
state law claims.” There is no reason to
depart from that general rule here.™

[81 Even if I were to exercise supple-
mental jurisdiction, I would dismiss all of
Weinraub’s remaining claims pursuant to
Rule 12(b)(6). His claims relating to breach
of fiduciary duty and the request to vacate
the arbitration award are barred by res
judicata for the reasons already dis-
cussed.” Weinraub’s claim against the
Arbitrator Defendants for breach of con-
tract is barred by the doctrine of arbitral
immunity, which provides that “arbitrators
in contractually agreed upon arbitration

76. See 28 U.S.C. § 1332(a)1); see also Owen
Equip. & Erection Co. v. Kroger, 437 U.S. 365,
373, 98 S.Ct. 2396, 57 L.Ed.2d 274 (1978)
(emphasis in original) (“diversity jurisdiction
does not exist unless each defendant is a citi-
zen of a different state from each plaintiff”);
St. Paul Fire and Marine Ins. Co. v. Universal
Builders Supply, 409 F.3d 73, 80 (2d Cir.
2005) (citation omitted) (same).

77. See 28 U.S.C. § 1367(c)(3) (district court
may decline to exercise supplemental jurisdic-
tion over a claim if, inter alia, “the district
court has dismissed all claims over which it
has original jurisdiction”); see also Martinez
v. Simonetti, 202 F.3d 625, 636 (2d Cir.2000)
(directing dismissal of state law claims when
no federal claims remained).

78. See Adams v. Intralinks, Inc., No. 03 Civ.
5384, 2004 WL 1627313, at *8 (S.D.N.Y. July
20, 2004) (quotation and citation omitted)
(“in the usual case in which all federal law
claims are eliminated before trial, the balance
of factors to be considered under the [supple-
mental] jurisdiction doctrine—judicial econo-
my, convenience, fairness, and comity—will
point toward declining to exercise jurisdiction
over the remaining state law claims.””).

79. See supra notes 63-65 and accompanying
text. In any case, challenges to the 2002
arbitration award are long since barred by
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proceedings are absolutely immune from
liability in damages for all acts within the
scope of the arbitral process.”® Wein-
raub fails to state a claim for defamation
because he does not allege that any defen-
dant made a false statement about him.?!
Finally, Weinraub’s conspiracy claim
against defendants fails because there is
no “conspiracy” tort as such under New
York law.*

C. Rule 11 Sanctions

All defendants have urged the Court to
impose sanctions. The Broker Defendants
assert, and I agree, that Weinraub’s at-
tempt to plead a federal securities law
claim triggers the provision of the PSLRA
requiring a court, upon final adjudication
of an action, to “include in the record

both the federal and New York statute of
limitations. See 9 U.S.C. § 12 (party must
move to vacate arbitration award within three
months of issuance); see also N.Y. C.P.L.R.
§ 7511(a) (“[aln application to vacate or mod-
ify an award may be made by a party within
ninety days after its delivery to him.”).

80. Austern v. Chicago Bd. of Options Exch.,
Inc., 898 F.2d 882, 886 (2d Cir.1990). Accord
Prudential Bache-Securities (Hong Kong) Ltd.
v. NASD Dispute Resolution, Inc., 289
F.Supp.2d 438, 440 (S.D.N.Y.2003) (NASD
arbitrators enjoy arbitral immunity).

81. See Karedes v. Ackerley Group, 423 F.3d
107, 113-14 (2d Cir.2005) (among the ele-
ments of defamation under New York law is
that a statement is false).

82. See, e.g., Internet Law Library, Inc. wv.
Southridge Capital Mgm’t, 223 F.Supp.2d 474,
490 (S.D.N.Y.2002) ("It is well-settled that
New York law does not recognize an indepen-
dent cause of action for civil conspiracy.”).
While New York does recognize a derivative
cause of action for civil conspiracy based on
an underlying tort, see Sedona Corp. v. Laden-
burg Thalmann & Co., No. 03 Civ. 3120, 2005
WL 1902780, at *17 (S.D.N.Y. Aug. 9, 2005),
plaintiff fails adequately to allege any such
underlying tort.
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specific findings regarding compliance by
each party and each attorney representing
any party with each requirement of Rule
11(b) of the Federal Rules of Civil Proce-
dure as to any complaint, responsive plead-
ing, or dispositive motion.” ¥ The Broker
Defendants argue that sanctions are ap-
propriate because, inter alia, Weinraub’s
allegations against them were -clearly
barred by res judicata and the statute of
limitations.3

The Arbitrator Defendants have already
filed a separate motion for sanctions pur-
suant to Rule 11.% They advise the Court
that Weinraub was served with this motion
on August 30, 2005, complying with the
twenty-one day safe harbor provided by
Rule 11.% The Arbitrator Defendants ar-
gue that sanctions are justified because
plaintiff insisted on maintaining this action
even after the Arbitrator Defendants
brought to his attention controlling case-
law establishing that a) the Arbitrator De-
fendants are not state actors; and b) that
arbitrators enjoy immunity from liability
arising from decisions made during arbi-
tration.¥

83. 15 U.S.C. § 78u-4(c)(1). If the court de-
termines that there has been a violation of
Rule 11, the PSLRA imposes mandatory sanc-
tions and adopts a rebuttable presumption
that the appropriate sanction for noncompli-
ance “‘is an award to the opposing party of
the reasonable attorneys’ fees and other ex-
penses incurred.” 15 U.S.C. § 78u-
4(c)(3)(A)(i)-(ii).

84. See Brokers’ Mem. at 16-17.

85. See generally Dispute Resolution Defen-
dants’ Memorandum of Law in Support of
their Motion Against Plaintiff and Plaintiff’s
Counsel for Rule 11 Sanctions (“Rule 11
Mem."”) (filed on September 27, 2005).

86. See Reply Memorandum in Support of Dis-
pute Resolution Defendants’ Motion to Dis-
miss Plaintiff's First Amended Complaint at
10. Fed.R.Civ.P. 11(c)(1)(A) provides in per-
tinent part that a Rule 11 motion “shall be
served [on the opposing party], but shall not

The present Opinion and Order consti-
tutes a “final adjudication” within the
meaning of the PSLRA. Accordingly, this
Court must make the Rule 11 findings
mandated by that statute.®® Based on a
preliminary review of the record, it seems
probable that Rule 11 was violated in this
case. Weinraub’s claims appear to be friv-
olous, clearly precluded by existing (and
well-settled) law, and unsupported by any
cognizable argument for the modification
of existing law. Moreover, given the
strangeness of many of Weinraub’s argu-
ments, and the general disorganization of
his papers, this case is similar to a recent
Rule 11 case where I noted that “[sJome of
plaintiffs’ claims and arguments ... seem
so ill-defined and incoherent that they are,
in the words of the physicist Wolfgang
Pauli, ‘not even wrong.’ ” #

Pursuant to the PSLRA’s command that
“[plrior to making a finding that any party
or attorney has violated [Rule 11], the
court shall give such party or attorney
notice and an opportunity to respond,”®
plaintiff and his counsel shall show cause
within fourteen days from the date of this

be filed with or presented to the court unless,
within 21 days after service of the motion (or
such other period as the court may prescribe),
the challenged paper, claim, defense, conten-
tion, allegation, or denial is not withdrawn or
appropriately corrected.”

87. See Rule 11 Mem. at 8-9. The Arbitrator
Defendants also note that, at a June 23, 2005
initial conference in this matter, I warned
plaintiff's counsel that court-initiated sanc-
tions might be imposed if plaintiff did not
dismiss the Arbitrator Defendants from this
action. See id. at 8.

88. See 15 U.S.C. § 78u-~4(c)(1).
89. Adams v. Intralinks, Inc., No. 03 Civ. 5384,
2005 WL 427878, at *5 (S.D.N.Y. Feb.22,

2005) (citation omitted).

90. 15U.S.C. § 78u-4(c)(2).
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Opinion and Order why sanctions should
not be imposed under Rule 11.#* All de-
fendants shall file responses (either jointly
or separately) within fourteen days of re-
ceipt of plaintiff’s submission. Defendants
shall specify the nature of the sanctions
that they believe are appropriate.”

V. CONCLUSION

For the foregoing reasons, plaintiff’s
Complaint is dismissed in its entirety, with
prejudice.”® In addition, plaintiff’s “Mo-
tion for Oral Argument” is denied as moot.
The Clerk is directed to close the pending
motions [numbers 43, 48, and 55 on the
docket sheet]. The parties shall brief the
issue of sanctions in accordance with the
schedule set forth above.

SO ORDERED.

W
o 5 KEY NUMBER SYSTEM
3

91. This submission should address Rule 11
sanctions with regard to all of Weinraub's
claims, including those for which the Arbitra-
tor Defendants have already filed a Rule 11
motion. In addition, because sanctions may
be imposed against plaintiff, plaintiff’s coun-
sel or both, any submission must address the
conduct of plaintiffs and plaintiff’s counsel
independently.

92. The Arbitrator Defendants have already re-
quested that the court impose ‘‘economic
sanctions against plaintiff and plaintiff’'s coun-
sel in an amount to be determined by the
court.” Rule 11 Mem. at 10.

93. Weinraub has asked for leave to replead
his complaint in event of dismissal. See
Plaintiffs’ Memorandum of Law in Opposition
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Joseph P. LASALA, as assignee of
Fatbrain.com, Inc., Plaintiff,

V.

NEEDHAM & COMPANY, INC,,
J.P. Morgan Securities, Inc., and
Morgan Stanley, Defendants.

No. 04 Civ. 9237(SAS).

United States District Court,
S.D. New York.

Oct. 11, 2005.

Background: Investors brought securities
fraud action against issuers and underwrit-
ers of initial public offering of issuers’
stock. Following settlement of eclaims
against issuers, assignee of issuers’ claims
against underwriters pursuant to the set-
tlement agreement filed claims against un-
derwriters, and its motion to stay was
granted 2005 WL 2094938. Underwriters
then moved to dismiss.

Holdings: The Distriet Court, Scheindlin,
J., held that:

(1) assignee failed to state breach of con-
tract claim against underwriters under
New York law;

to Defendants NASD, Carter, Mendley and
Bolnick’s Motion to Dismiss Amended Com-
plaint at 10. However, granting leave to
amend would be inappropriate for two rea-
sons. First, Weinraub has already amended
his Complaint once, after both groups of de-
fendants had moved to dismiss his original
Complaint, and submitted briefs in support of
those motions. Second, further amendment
of his Complaint would be futile. See Ram-
persad v. Deutsche Bank Sec., No. 02 Civ.
7311, 2004 WL 616132, at *8 (S.D.N.Y.
Mar.30, 2004) (dismissing action with preju-
dice, when “plaintiff has had, taking into ac-
count [arbitration proceedings], four opportu-
nities to plead his claims, and he filed his
Amended Complaint after briefing Defen-
dants’ motions to dismiss the original com-
plaint.”).



